was neither an adverse action nor a discriminatory act.  The judge further
concluded that even If partially discriminatory motivation could be Inferred
regarding the stope assignment* Hecla-Day affirmatively defended against a
prlma facie case.

The judge carefully reviewed the conflicting evidence on how stope
assignments were made. He found that there was not an existing policy
at the mine that expressly guaranteed permanent stope assignments to
miners. He also determined that the reason Jenkins was not reassigned
to stope 4114 was that he and his partner were not finished mining in
stope 4222 when the assignment needed to be made, and another crew was
available. The judge stated:

I find that the weight of the evidence supports [the
operator's] contention that their actions in this
instance were motivated by the time schedules as to
the availability of miners and stopes and the require-
ments for continued production In the mine.  Stope
4114 became available for mining on January 23, 1981
and Jenkins was not finished in 4222 until February 17,
1981 which would cause measurable loss of production
if the stope was to remain idle during that time*

5 FMSHRC at 501.

The judge based these findings on his resolutions  of  conflicting
evidence.    He specifically credited the testimony of  Short that  production
needs and the availability of miners were key factors  to be weighed  in
making stope assignments.     Short's  testimony was  corroborated by that of
two experienced shift bosses.    The judge  also  found reliable  a detailed
41-page list of stope assignments over  time   (Res.   Exh.   7),  which bore
out Short's  testimony that miners did not have entitlements  to  permanent
assignments  in any particular stope.

Substantial evidence clearly supports the Judge's  determination that
reassignment of miners  to  stopes  they had previously worked was not
guaranteed,   and that production needs  and the availability of  miners were
overriding factors  in making the  assignments.     We have carefully reviewed
the record and discern no reason to disturb the judge's findings.    We  affirm
his  conclusion that the failure  to reassign Jenkins was based  solely on
legitimate business reasons in accord with existing policies.     We also  agree
that even had management's actions been tainted  in part by discriminatory
animus,   the same assignments would have been made in any event for  these
business reasons  alone.

The suspension of Jenkins without pay

When Jenkins was initially  suspended for  an indefinite  period on
Feburary 4,  1981,   considerable turmoil had arisen at  the mine  centering
around Jenkins' various safety complaints and his attempts  to  represent
miners for safety purposes.    Management had just received a petition
signed by 43 miners  stating they were "tired  of  Cheater   (Sam)   Jenklns[!]

1850nd credibility resolutions on this issue are
